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Applicant(s) 

FRIDAY, PAUL JAN 



Art Unit 

1661 



- The MAILING DATE of this communication appears on the cover sheet with the correspondence address 
Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 . 1 36(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing dale of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 

- Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1, 704(b). 

Status 

1)H Responsive to communication(s) filed on 16 December 2002 . 
2a)n This action is FINAL. 2b)[H3 This action is non-final. 

3) n Since this application is in condition for allowance except for fornial matters, prosecution as to the merits is 

closed in accordance with the practice under Ex paAte Quayle, 1935 CD. 11, 453 O.G. 213. 
Disposition of Claims 

4) H Claim(s) i is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) n Claim(s) is/are allowed. 

6) H Claim(s) 7 is/are rejected. 

?)□ Claim(s) is/are objected to. 

8) n Glaim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) [I] The specification is objected to by the Examiner. 

10) H The drawing(s) filed on 20 December 2002 is/are: a)n accepted or b)13 objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 

11) n The proposed drawing correction filed on is: a)^ approved b)n disapproved by the Examiner 

If approved, corrected drawings are required in reply to this Office action. 

12) 0 The oath or declaration is objected to by the Examiner. 
Priority under 35 U.S.C. §§119 and 120 

13) n Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 

a)nAII b)n Some*c)n None of: 

1 □ Certified copies of the priority documents have been received. 

2.n Certified copies of the priority documents have been received m Application No. . 



3.n Copies of the certified copies of the priority documents have been received in this National Stage 
applicafion from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 

14) 0 Acknowledgment is made of a claim for domestic priority under 35 U.S.C. § 11 9(e) (to a provisional application). 

a) □ The translation of the foreign language provisional applicafion has been received. 

15) 0 Acknowledgment is made of a claim for domestic priority under 35 U.S.C. §§ 120 and/or 121. 

Attachment(s) 



1 ) □ Notice of References Cited {PTO-892) 

2) n Notice of Drafts person's Patent Drawing Review (PTO-948) 

3) □ Information Disclosure Statement(s) (PTO-1449) Paper No(s) 



4) n Interview Summary (PTO-41 3) Paper No{s). 

5) □ Notice of Informal Patent Application (PTO-1 52) 

6) □ Other: 



U S Patent and Trademark Offtce 

PTO-326 (Rev. 04-01) 



Office Action Summary 



Part of Paper No. 7 
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DETAILED ACTION 
Drawings 

The drawing filed December 20, 2002 is objected to under 37 CFR 1.165(a) as applicant 
should change the captions / labels provided in the lower portion of the drawing, either replacing 
them with figure numbers (Figure 1, Figure 2, etc.) or by deleting same, as the photographic 
illustrations and the specification must correspond to each other in this regard. Description of 
subject matter illustrated must be set forth within the body of the specification, not by photo 
captioning / labeling. 

Objection to the Disclosure 
37 CFR 1.163 

The following is a quotation of section (a) of 37 CFR 1. 163 

(a) The specification must contain as full and complete a disclosure as possible of the plant and the 
characteristics thereof that distinguish the satne over related known varieties, and its antecedents, ami must 
particularly point out where and in what manner the variety of plant has been asexually reproduced. In the case 
of a newly found plant, the specification must particularly point out the location and character of the area where 
the plant was discovered. 

35 use § 112 

The following is a quotation of the first paragraph of 35 U .S.C. 1 12: 

The specification shall contain a written description of the invention, and of the manner and process of making 
and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the art to which it 
pertains, or with which it is most nearly connected, to make and use the same and shall set forth the best mode 
contemplated by the inventor of carrying out his invention. 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims partictilariy pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

As specific to United States Plant Patent applications, the specifics of 37 CFR 1.164 (reproduced 
below) are controlling 

The claim shall be informal terms to the new and distinct variety of the specified plant as described and 
illustrated, and may also recite the principal distinguishing characteristics More than one claim is not 
permitted. 

In plant applications filed under 35 U.S.C. 161, the requirements of 35 U.S.C. are limited. The 
following is a quotation of 35 U.S.C. 162 

So plant patent shall be declared invalid for noncompliance with section 1 12 of this title if the description is as 
complete as is reasonably possible. The claim in the specification shall be in formal terms to the plant shown 
and described. 

The disclosure remains objected to under 37 CFR 1.163 (a) and under 35 U.S.C. 112, first 
paragraph, because the specification presents less than a full, clear and complete botanical 
description of the plant and the characteristics which define same per se and which distinguish 
the plant from related known cultivars and antecedents. 
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More specifically: 

From the First Office Action: 

A. Applicant must italicize or underline 'Trunus persica" as this is the convention in the art 
for botanical nomenclature. 

B. Applicant must describe the size and shape of the petals, the number of petals, sepals, 
anthers, stamens and pistils and provide color description for same with reference to the 
employed color chart. Applicant indicated the requested information was unavailable at the time 
of response. 

J. Applicant should positively quantify the bud size, and set forth the bud shape (i.e. ovoid, 

etc.) as well as provide the color of the bud with reference to the employed color chart. 

Applicant indicated the requested information was unavailable at the time of response. 

K. Applicant should import into the specification information regarding the specific 

botanical features of the flower such as characteristic and observed number of flowers per 

cluster, color with reference to the employed color chart, and characteristic fragrance (if any). 

Applicant indicated the requested information was unavailable at the time of response. 

L. The claim is now in a proper format, however, a new claim is suggested: 

~ A new and distinct variety of peach tree, as herein illustrated and described. — 

N. Applicant should provide the age of the plant as described in the Description of Variety. 

Applicant did not indicate why this objection was not addressed. 

In addition: 

AA. Applicant should provide the number/concentration of lenticels in a given area (i.e. 
square inch, etc.) as well as the color of the lenticels on the plant's branches. 

The above listing may not be complete. Applicant should carefully compare the claimed 
plant with the botanical descriptions set forth in the specification to ensure completeness and 
accuracy and to distinguish the plant within this expanding market class. Any further botanical 
information should be imported into the specification, as should any additional or corrected 
information relative to same. 

Claim Rejection 
35 U.S.C § 112, 1st and 2nd Paragraphs 

Claim 1 is rejected under 35 U.S.C. 1 12, first and second paragraphs as not being 
supported by a clear and complete botanical description of the plant for reasons set forth in the 
Objection to the Disclosure Section above, and under 35 U.S.C. 112 first paragraph for the 
reasons advanced in the objection to the drawings. 

Applicant's Response 

It is called to applicant's attention that if a communication is deposited with the U.S. 
Postal Service and mailed to the Office by First Class Mail before the reply time has expired, 
applicant may submit the reply with a "Certificate of Mailing" which merely asserts that the 
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reply is being mailed on a given date. So mailed, before the period for reply has expired, the 
reply may be considered timely. A suggested format for a certificate follows: 

I hereby certify that this correspondence is being deposited with the United States Postal 
Service as First Class Mail in an envelope addressed to: 



Drawing Changes 

Applicant is advised of the changes to 37 CFR 1 .84 which took effect November 29, 
2000. In particular, 37 CFR 1.84(e) now states, in part: 

Photographs must be developed on paper meeting the sheet size requirements of 
paragraph (f) of this section and the margin requirements of paragraph (g) of this section. 

The USPTO no longer accepts photographs mounted on bristol board, paper or other material. 
Further information on the new rules is available on the USPTO web site at www.uspto.gov. 

In addition, should applicant choose to send new photographs, the photographs should be 
mailed to: 

USPTO 

P.O. BOX 2327 
Arlington, VA 22202 

or hand-carried or delivered via Federal Express or UPS to the Examiner's attention at: 
Crystal Mall One 
7th Floor Reception Area 
1911 South Clark Street 
Arlington, VA 22202 

The mail arriving at the normal USPTO address is currently irradiated. This treatment destroys 
the photographs. Therefore, if applicant chooses to send new photographs, they should be sent 
via the above means. The examiner apologizes for any inconvenience. 



Assistant Commissioner for Patents 
Washington, D C. 20231 
on (date). 



Typed or printed name of person signing this certificate 



Signature 



Date 
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Future Correspondence 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Wendy C. Haas whose telephone number is (703) 308-8898. The 
Examiner can normally be reached Monday through Friday from 9 a.m. to 5:30 p.m. 

If attempts to reach the Examiner by telephone are unsuccessful, the Examiner's 
supervisor, Bruce Campell, can be reached on (703) 308-4205. The fax number for the group is 
(703) 305-3041 or 308-4242. The Examiner's fax number is (703) 746-3166. 

Any inquiry of a general nature or relating to the status of this application should be 
directed to the Matrix Customer Service Center whose telephone number is (703) 308-0196. 



W. C. Haas 




